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Preliminary Statement 

Klpidio Morales appeals from a jailgiuent of conviction 
entered in the I'nited States District Court for the South¬ 
ern District of New York on January 28, 1975, after a 
three day trial before the Honorable Milton Pollack, United 
States District Judge, and a jury. 

Indictment 71 Cr. 10T. _ », tiled November 14, 1!>74, charged 
Morales, Milagros (Jerena, and (Iricel Segui in Count One 
with conspiracy to distribute narcotics. Count Two charged 
Morales and P.erena with distributing and possessing with 
intent to distribute grams of cocaine on October 2, 1974. 

and Count Thr.barged Morales, Oerena and Segui with 

distributing and possessing with intent to distribute 117.43 
grains of cocaine on October 3, 1974. 




Trial commenced against Morales* on January 14, 197.> 
and concluded on January 16, when he was found guilty 
on all counts. On January 28, 1975 Judge Pollack sen¬ 
tenced Morales to concurrent terms of eight years im¬ 
prisonment on each count, followed l>y a special parole term 
of three years. The sentence was to run concurrently with 
a five year sentence imposed on Morales on November 1.1, 
1974 by Judge Edward Xeaher of the Eastern District of 
New York on his conviction on Indictment 72 Cr. 932 
(E.D.N.Y.). 

Morales was remanded and is now serving his sentence. 

Statement of Facts 
The Government's Case 

On August 1, 1974, Special Agent Michael Horn of 
the Drug Enforcement Administration was introduced to 
Milagros Gerena at the Relaxation Plus Massage Parlor, 
Hotel Commodore, New York Pity. Horn, acting in an 
undercover capacity, told Gerena he was interested in pur¬ 
chasing cocaine. She replied that she would have no 
difficulty obtaining cocaine for him, and he agreed to 
contact her subsequently to arrange a purchase. (Tr. 
88-89, 124-125).** 

Horn spoke to Gerena on two occasions in September, 
but they were unable to meet. On October 1, Gerena 
placed a telephone cal! to Morales, whom she knew by 

♦Prior to trial Milagros Gerena entered a plea of guilty to 
Count One and was sentenced to three years imprisonment, the 
imposition of all but six months of which was suspended, to be 
followed bv a special parole term of three years. Gricel Sequi 
entered a plea of guilty to Count Three, received a suspended 
sentence and was placed on probation for a period of two years. 

** “Tr.” refers to the trial transcript; "Br." refers to appel¬ 
lant’s brief: “A”. refers to appellant’s appendix. 


the name “Bigue Gonzalez.” * She told him that she had 
located a buyer for cocaine, and he replied that he had 
just received a shipment of high ipialitv cocaine that might 
well suit the needs of her buyer. (Tr. 125-127). 

On October 2, 1 !»74 (lerena called Horn and told him 
that she could obtain some cocaine for him. They agreed 
to meet that afternoon at the Holiday Inn located at 440 
W. 57th Street, in Manhattan, (lerena then went to the 
apartment that Morales was shaiing with (Irieel Segui at 
1120 Wyatt Street, Bronx. When she arrived Morales 
showed her his supply of cocaine and instructed her to 
negotiate a sale of an eighth of a kilogram for |4,500. 
He also gave her a small sample of the cocaine enclose?! in 
a folded dollar bill. Gerena then left the apartment and 
took a cab to the Holiday Inn at 440 W. 57th Street. 

I Tr. 127-129). 

At the Holiday Inn Gerena first met Horn and was 
later introduced to Special Agent Frederick Marano, whom 
Horn identified as his partner. She gave Horn the sample 
wrapped in the dollar bill, and after he pronounced it 
satisfactory, they commenced negotiating the sale. Although 
they were able to agree on the price—$4,500—and the 
amount—an eighth of a kilogram—they disagreed as to 
the method of payment. (Serena wanted to be paid in 
advance, but Horn refused to pay until he received the 
merchandise. (Serena said that she would ask her source 
to permit the sale to proceed without advance payment 
and promised to call Horn later that day with an answer. 
(Tr. 91-93, 112-113, 129-132). 


* At a pre-trial hearing conducted pursuant to Simmon* v. 
United State*. 300 l .S. 377 (1968 1 . Gerena testified that she had 
known Morales for three years, and that Bigue Gonzalez was 
the only name by which she knew him (Tr. 46-48). 





Gerena called Horn and Marano on the evening of 
Oetolwr 2 and told them that her source would he willing 
to forego advance payment if the sale took place at the 
apartment of Alvin Sigalow, (Serena’s manager at Relaxa¬ 
tion Plus. This arrangement was satisfactory to the agents. 
iTr. 93*94, 113, 132-133). 

On October 3, at approximately 8.30 I\M. (Serena 
again arrived at 1120 Wyatt Street, where she found both 
Morales and dried Segui.* Morales gave (Serena a package 
containing tin eighth of a kilogram of cocaine. He also 
told Segui to accompany (Serena, to count the »'on.w when 
it was handed over, and to be sure that she received *.>,000. 
(Tr. 133-135, 163-166). 

At approximately 10:25 that evening (Serena and Segui 
arrived at Alvin Sigalow’s apartment, which was located 
,l 333 K 55th Street in Manhattan. Upon entering tin* 
apartment, they met Horn and Marano. who had arrived 
earlier (Serena then asked to see the money, and Marano 
thereupon took out *4,500, which he counted aloud. Oerena 
and Segui then engaged in a brief argument ... Spanish, 
apparently caused by Segui’s understanding that they »«*"* 
t„ receive *5.000. Segui then insisted on counting tilt 
inonev herself before Horn received the package of cocaine. 
\* she was counting it, Hie two women were placed unde. 
arl .,.st (Tr. 95-96, 114-115. 135-136, 166 167). 


. Miss Segui like Miss (Serena, pleaded guilty prior to trial 

Ssa-ss-H-SS 

.. 

the accuracy of her description. 


I 



The Defense Case 


T * defendant offered no evidence. 


ARGUMENT 
POINT I 

The trial court did not err in ruling that Morales 
could be cross-examined regarding his prior con¬ 
viction. 

At the dose of the Government's case Morales’ counsel 
moved for an order from Judge Pollack precluding refer¬ 
ence to defendant’s Pastern District conviction* on cross- 
examination shoiPd Morales testify. (Tr. 1KMM01 -lodge 
Pollack denied the motion, and Morales did not take the 
witness stand. Relying in large measure oil Luck v- I nited 
Stalex, 34S l«\2d 7<»:i (1M\ (Mr. 1985), and United State* v. 
ruin mho, 401 F.2d 270 12d Cir. 196H), cert, denied. 304 
C.S. 047 i 1000 j, Morales claims that Judge Polluck’s ruling 
was reversible error. This contention is insubstantial. 

In I'almnhn, this Court held that a trial judge could 
exercise his discretion to preclude tin use of a prior con¬ 
vict ion -if he finds that a prior conviction negates credo 
bility only slightly but creates a substantial chance of tin 
fair prejudice, taking into account such factors as the 
nature of the conviction, its bearing on veracity, ils age, 
and its propensity to influence the minds of the jurors 
improperly.” 401 F.2d at 273. Luck similarly suggested 
that the trial court exercise its informed discretion rather 

* Morales entered a plea of guilty to Count 4 of Indictment 
72 Cr. 932 (E.D.N.Y.>, which charged that on July 26, 1972 he 
conspired to sell cocaine. (A. 71-72). On November 13, 1974, 
Judge Neaher sentenced him to five years imprisonment followed 
by a special probation of three years. (A. 73). 





than permit the use of all felony convictions for impeach¬ 
ment. 

What Morales overlooks, however, is that subsequent 
cases construing Luck and Palumbo have invariably held 
that no trial judge is in a position to make an informed 
exercise of discretion before a defendant has testified. A 
trial judge asked to rule on the propriety of impeachment 
through prior convictions before a defendant has testified 
can only weigh abstractions; be cannot engage in the care¬ 
ful balancing which Palumbo requires. In United States 
v. Cacchillo, 416 F.2d 2:il, 234 (2d <’ir. 1969), this C'ourt 
responded to a claim similar to Morales’ in the following 
manner: 

“Appellant (alls our attention to the rule adopted 
in Luck V. United States, 121 (\K. App. 1M’. lol, 31S 
I-'.2d 763, 766-69 (11165), under which the trial judge 
has a large measure of discretion as to whether or 
not to admit for purposes of impeachment evidence of 
previous convictions. While that rule has much to 
commend it, and this court has endorsed a rule per¬ 
mitting limited discretion (I niteil States v. Palumbo, 
401 F.2d 270 (2d <’ir. 1116S), cert, denied. 3114 U.S. 
1(47, SO S. <’t. 1281, 22 L.Ed. 2d 4S0 (1060)1, it can 
have no application in the present ease since here 
flu* trial judge was asked to pass upon the abstract 
question of whether, if defendant testified, evidence 
of previous convictions would be permitted. The 
judge did not have before him either the evidence of 
defendant or the evidence of previous convictions. 
Imtli of them essential for the exercise of discretion. 
Even under the Luck rule it would not Ik- error for 
the judge to refuse to pass upon the issue under tlies- 
circumstances. See Hood v. United States, t2."> l .S. 
App. IM\ 16, 365 F.2d 114!) (11)66). See also United 
States v. Pranch ik, 413 F.2d 1)50 (2d fir. duly 16. 
1116!)) ; United States v. Hart. 407 F.2d 1087 (2d 
<’ir.), cert, denied, 395 U.S. 1)16, 89 S. C't. 1766. 23 
L.Ed. 2d 231 (1969).” 




i 

See also I Hited States v. Kalin, 472 F.2d 272, 282 (2d Cir.). 
< 4 crt. denied, 411 U.S. 082 (1973) ; United States v- (Jornick, 
448 l«\2d 566, 571 l 7th Cir. 1071). 

Unlike the eon it in Cucchillo, Judge Pollack was aware 
of the nature of Morales’ prior conviction. He was not, 
however, apprised of the nature of Morales’ testimony, and 
could therefore not calculate what effect, if any, evidence 
of a prior conviction would have. The I'nited States Court 
of Appeals for the District of Columbia, construing its own 
decision in Kink, has emphasized the necessity of evaluating 
a defendant’s testimony before a ruling can be made on the 
use of a prior conviction : 

“. . . in many cases the best way for the District 
Judge to evaluate the situation is to have the ac¬ 
cused take the stand in a non-jury hearing and elicit 
bis testimony and allow cross-examination before re¬ 
solving the Luck issue.” (Jordon V. United States, 
383 F.2d 936 I D.C. Cir. 1967), cert, denied, 390 
U.S. 1029 (1968) (llnrger, ./.). 

Here Judge Pollack had no opportunity to evaluate Mo¬ 
rales’ testimony, either in or out of the presence of the 
jury. Nor did Morales’ counsel even make an offer of proof 
concerning what the substance of bis testimony might be. 
The inadequacy of defendant’s showing prevented the trial 
court from engaging in the balancing required by Luck 
and I‘a I inn ho. Under the circumstances, Morales can scarce¬ 
ly complain if the balance was not resolved in bis favor. 
See United States V. Kahn, mi/iiu, 472 F.2d at 282. 

Moreover, the cases following Luck and Uatiinilio have 
repeatedly emphasized that the decision to permit or ex¬ 
clude evidence of a prior conviction, whenever it is made, 
is peculiarly within the trial court’s discretion. As Judge 
Mcdowan stated in Luck : 

“The matter is. we reiterate, one for the exercise 
of discretion; and, as is generally in accord with 
sound judicial administration, that discretion is to 


/ 
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lx* accorded a respect appropriately reflective ol the 
inescapable remoteness of appellate review." A IN F.2d 
at 765). 

In United Staten V. Kuhn, su/na, 472 I<\2d at 282, this Court 
noted that “such ‘highly discretionary adjudications' will 
not lie reversed ‘unless the wisdom of so doing is very 
clear.’” See also United States v. Nayelbery, 4J4 F.2d 
r>85, 588 12d Cir. 1970), cert, denied, 401 F.S. »3» (1071) ; 
United Staten v. DiLorenzo, 420 F.2d 216, 220 ( 2d Cir. 
1070), cert, denied, 402 U.8. 050 (1071). 

That .Judge Pollack did not abuse his discretion hen* 
is most clearly shown in United States v. Christo/,lie, 470 
F.2d 865 (2d (Mr.), cert, denied, 411 U.8. 064 (1072). In 
Christo/,he, also a narcotics case, the trial court had ruled 
that a defendant could be impeached by a 12 year old nar¬ 
cotics conviction, and the defendant then refrained from 
testifying. This Court found that ruling to be well within 
the trial court’s discretion. United States V. Pueo, 450 F.2d 
530 (2d Cir. 1071), makes clear that the older the convic¬ 
tion, the more questionable its usage for impeachment. 
Morales' conviction was hut two years old; under Chris- 
to/,he its usage is permissible a fortiori. 

Morales also claims that Judge Pollack in his ruling 
ignored the commands of the Federal Rules of Evidence. 
Quite the contrary, it is apparent that he carefully adhered 
to their requirements, even though he was in no way bound 
by them. Rule 600(a), quoted in full at pp. 13-14 of 
Morales’ brief, similarly authorizes use of Morales' prior 
conviction for impeachment and follows Lurk and Pulumho 
in requiring the trial court to balance the probative value 
of admitting a conviction against its prejudicial effect on 
the defendant. To the extent possible, Judge Pollack en¬ 
gaged in such a balancing. He noted that “in view of the 
circumstances revealed by this record and the line of de¬ 
fense that has been asserted here, the credibility of this 


defendant, if he takes the stand, is very much a question 
for the jury.” (Tr. 188-89).* In a ease where the entirety 
of the defense hinges on a defendant’s credibility, it is 
hardly an abuse of discretion to permit the jury's evalua¬ 
tion of that credibility to be tempered by an awareness of 
his prior convictions. 

It should he noted that the situation facing Judge Pol¬ 
lock was precisely that confronting the trial judge in 
Palumbo. There the court permitted the defendant to be 
impeached by evidence of 4 convictions that were approxi¬ 
mately 10, 20, JO, and 40 years old respectively. This Court 
found no abuse of discretion in admitting such convictions 
against the defendant “in light of the direct conflict of tes¬ 
timony between the agents and Palumbo which would hove 
resulted." 401 F.2d at 274. (Italics supplied). A similar 
view can be found in Gordon v. United States, su/tra, 383 
F.2M at 941: 

“Rather [the defendant's criminal record] was re¬ 
ceived because the case had narrowed to the credi¬ 
bility of two persons—the accused and his accuser- 
and in those circumstances there was greater, not 
less, compelling reason for exploring all avenues 
which would shed light on which of the two wit¬ 
nesses was to be believed.” 

Throughout the trial defense counsel insisted (Tr. 198, 
253) that the sole issue for resolution was the credibility 
of Gerena and Segui. Gordon and Palumbo make clear 
that where credibility is the central issue, a trial court 
does not err in permitting a jury to evaluate a defen¬ 
dant's credibility in light of his criminal record. 

The likelihood of a direct conflict between the testimony 
of Morales on the one hand and Gerena and Segui on the other 
was foreshadowed by Morales’ post arrest statements to the 
U.E.A. agents. When questioned about his association with 
Gerena and Segui, he denied knowing either (Tr. 118). Both 
Gerena and Segui, of course, tes.Aed that they knew the defen¬ 
dant well. 
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POINT II 


The trial court's comments to the jury were not 
improper. 

After the jury hud deliberated fer over four hours, u 
note was submitted to Judge Pollack announcing a "hope¬ 
less deadlock.” Before dismissing the jury for the day 
the court made several comments on their deliberations 
(Tr. 251-2521 which Morales now claims deprived him 
of a fair trial. 


More specifically, Morales argues that Judge I’ollack 
bv his comments "improperly belittled the jury s prior 
efforts to reach agreement” and “denigrated” the defense’s 
attack on the credibility of the Government’s witnesses.* 
Morales does not argue that the court attempted to coerce 
a verdict; nor does he claim that the court displayed any 
partiality toward the Government’s case; nor does he 
suggest that the court expressed, implicitly or explicitly, 
any belief in the defendant’s guilt. He can make none 
of these arguments, for a fair reading of Judge Pollack’s 
remarks discloses not the slightest hint of bias. Judge 
Pollack merely stated that the case was not a difficult one; 
in view of the evidence adduced, this was scarcely a mis¬ 
representation. 


Measured against the standards governing supplemental 
charges that have evolved in this Circuit, Judge Pollack’s 
remarks were hardly prejudicial. Most of the supplemental 
charges that have been challenged in this Court dcri\e 
from Mini v. United Statin. 164 US. 402 (1806). See. 
e.g., United State* v. Unmenech, 476 F.2d 1220 ( 2d Gir.), 
cert, denied. 414 U.S. S4(l (1073); United State* v. Adenek, 
447 F.2d 1337 (2d Cir.), cert, denied. 401 U S. 030 (1071 ) ; 


•The precise location of the supposed denigration contained 
in the remarks is nowhere specified. 


United States v. Thomas, 282 F.2d 191 (2d Cir. I960). 
Characteristically, such charges ask the jurors in the mi¬ 
nority to rethink their position carefully and urge, often in 
strong terms, the importance of reaching a verdict. See 
United States V. Hynes, 424 F.2d 754, 750 (2d Cir.), 
eert. denied, 399 I'.S. 933 119701. However, remarks similar 
to those of Judge Pollack have frequently been scrutin¬ 
ized and found unexceptionable by this Court. In United 
States v. Hirrell, 117 F.2d 1168 (2d Cir. 19711, cert, 
denied, 404 T’.S. 1025 (1972), the trial court stated, “I 
am frank to say that I see no reason why a verdict can¬ 
not be reached,” and t guilty verdict was returned two 
and one half hours later. In United States v. Houles. 428 
F.2d 592 (2d Cir.), eert. dewed, 400 F.S. 928 (1970), the 
trial court stated “It seems to me that in case of this kind 
where the evidence has been so short and the arguments 
have been made to you immediately thereafter that you 
should come to some conclusion.” 

Furthermore, typical Mien charges often have substan¬ 
tial impact not merely in theory but in practice: the jury 
in United States V. Hynes, supra, retimed a verdict of 
guilty five minutes after the supplemental charge was 
given, and the jury in United States v. Meyers, 410 F.2d 
093 12d Ci ■ », eert. denied, 390 F.S. 835 (1969) returned 
a verdict in thirty minutes. Here, in contrast. Judge 
Pollack's remarks were delivered as he was excusing the 
jury for the day. The remarks, furthermore, contained 
the admonition that the jurors were not to give the case 
any thought until they reconvened on the following day. 
Any impact the court’s remarks might have had was of 
necessity blunted by the sixteen hour hiatus in the jury’s 
deliberations. Moreover, if the jury's subsequent response 
is any index of coercion, the court’s remarks were indeed 
innocuous. The jury returned at 9:30 A.M. on the fol¬ 
lowing day and did not reach a verdict until 2:45 P.M. 
that afternoon. This Court's observation in United States 
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v. Barash, 412 F.2d 26, 22 (2d Cir.), vert, denied. 396 r.S. 
832 (1969) applies here a fortiori: 

“Furthermore, in view of the fact that more than 
three hours elapsed between the time of the charge 
and the jury’s final verdict, the jury had ample 
time for thoughtful consideration which would 
negate coercion.” 

Finally, of the three cases cited by Morales in support 
of his argument, two, United States v. Thomas. 149 F.2d 
1177 (D.r. ('ir. 1971) and United States v. Fioraranti, 412 
F.2d 407 (3d Cir.), cert, denied. 396 F.K. 837 (1969), 
express the view of Circuits that have forbidden use of the 
Allen charge. This Court has expressly declined to follow 
that view and those cases. See United States v. Martinez, 
446 F.2d 118, 119 (2d Cir.), cert, denied, 404 U.S. 944 
(1971); United Stales v. Hynes, supra, 424 F.2d at 757. 

CONCLUSION 

The judgment of conviction should be affirmed. 

Respectfully submitted, 

Paul J. Cukran, 

United States Attorney for the 
Southern District of Netc York. 
Attorney for the United States 
of America. 

.1 hkkmy Ci. Epstein, 

John I>. (Jordan, III, 

Assistant United States Attorneys. 

Of Counsel. 
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